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ceases to exist after sale so far as the debtor is concerned, as to 
the senior beneficiary the buyer is simply the assignee of the 
trustees under the junior deed and gets no better rights than they 
had. In Poole v. Cage 9 it was said, "Any subsequent purchaser 
from a mortgagor must take notice of such contract or agreement 
as to future indebtedness and any advances made or indebtedness 
incurred in pursuance of such contract, whether before or after 
the subsequent sale or encumbrance, are protected by a prior and 
superior lien upon the property." It would thus appear to be 
immaterial that the mortgagor or trustor after sale no longer has 
a property interest to which the additional advance can attach. 

In passing it is to be remarked that in the principal case the 
attorney for the first beneficiary had in fact actual knowledge of 
the existence of the second trust deed 10 and that as a matter of 
fact no future loans were made. u Nevertheless, the court's dictum 
is sufficiently pronounced to make the careful lawyer hesitate in 
advising his client to advance additional sums without searching 
the records. And this renders useless the protecting feature of 
Tapia v. Demartini. 12 It is to be hoped that the Supreme Court 
may soon have occasion to remove the doubt cast upon the 
California doctrine by the principal case. /. /. P. 

Municipal Corporations : Public Improvements : Resolution 
of Intention : Scope of Curative Provisions. — In Watkinson v. 
Vaughn, 1 the city of Richmond, in a proceeding under the "Improve- 
ment Act of 191 1," 2 passed a resolution of intention to levy a street 
assessment, which failed to state, as expressly required by the 
statute, in section 3, that the district assessed was the district to be 
benefited. The act contained the following clauses : Section 16. ". . . 
All objections not made in writing, and in the manner and at the 
time aforesaid, shall be waived, Provided the resolution of intention 
to do the work has been actually published and the notices of 
improvement posted as provided in this act." Section 66, after 
providing for the issue of bonds, declared that "such bonds by their 
issuance shall be conclusive evidence of the regularity of all pro- 
ceedings thereto under this act." And section 82 declares that 
"No error .... which does not directly affect the jurisdiction of 
the city council .... shall avoid or invalidate such proceedings." 
In this case no objection was made as provided in the act. The 
exact question was, therefore, whether the defect was waived by 
the above "curative clauses." 

The legislature could have waived this defect, since the only limit 
on its power to waive defects is that contained in the provisions 

» (1919) 214 S. W. 500 (Tex. Civ. App.). Rehearing denied June 5, 1919. 

10 Supra, n. 8, at p. 421. 

11 Idem, at p. 420. 

12 Supra, n. 1. 

i (Jan. 8, 1920) 59 Cal. Dec. 76, 186 Pac. 753, reversing 28 Cal. App. 657. 
Rehearing denied by the Supreme Court, Feb. 5, 1920. 
2 Cal. Stats. 1911, p. 730. 
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of the federal 3 and state* constitutions regarding "due process"; 
and they will be satisfied by some proper notice and a hearing 
before a body capable of giving adequate relief. 5 Any further 
details which the legislature has added, it may waive on the theory 
that it might have omitted them altogether in the first instance. 8 
But whatever the legislature does add, and does not in fact waive, 
is as regards the power of the city council, jurisdictional. 7 The 
express recital of benefit in this case, it is admitted by all, might 
have been omitted, and hence waived, by the legislature. There is, 
therefore, no question of "due process" involved. The only question 
is, "Did the legislature in fact waive this defect?" 

The language of the statute as to just what is waived is decid- 
edly ambiguous. The clauses of the act, which read "does not 
directly affect the jurisdiction" 8 and "published .... as provided in 
the act," 9 throw open the whole question. They may refer merely 
to the mechanics of the publication, or to the substance and 
contents of the resolution. If the latter, just what defects in the 
resolution are jurisdictional in the sense that their absence is 
fatal? If an express recital of benefit is omitted 10 (as in the 
principal case), or if there- is no reference to a map, as required, 
or if the nature of the work : is indefinitely described, can it be said 
that the resolution "has been actually published .... as provided 
in this act," and hence that the defects are cured? 

The leading case on the subject, Chase v. Trout, 11 held that a 
resolution of intention, notice and hearing were, as regards the 
power of the city council, jurisdictional. All defects arising there- 
after, and not objected to, are waived, but the resolution of 
intention it considered the first and primary step 12 in securing 
jurisdiction, and with respect to it the court declared that the 
legislative provisions must be "substantially" complied with. 13 In 

3 U. S. Const., 14th Amdt., § 1. 

4 Cal. Const., Art. 1, § 13. 

5 1 Cooley on Taxation (3rd ed.), pp. 59-64, 624 ff; Judson on Taxation 
(2nd ed.), 448 ff; 20 Harvard Law Review, 320. 

6 Chase v. Trout (1905) 146 Cal. 350, 80 Pac. 81. 

7 In Smith v. Lightson (1.919) 28 Cal. App. Dec. 579, failure to deposit 
notice on door step was not waived. In Cutting v. Vaughn (1918) 28 Cal. 
App. Dec. 72, and Spring Street Co. v. City of Los Angeles (1915) 170 
Cal. 24, 148 Pac. 217, proceedings held void even though protest had been 
made and overruled, assessment having been made without regard to 
benefits. In Southern Construction Co. v. Howells (1913) 21 Cal. App. 
330, 131 Pac 756, failure to publish notice was fatal, even though plaintiff 
was actually present at the hearing. 

8 § 82. 

9 §16. 

10 Care must be taken to distinguish the principal case from those 
arising under statutes which did not require an express recital of a fact, 
such as People v. Town of Orlando (1906) 148 Cal. 625, 636, 84 Pac. 205. 
Barber Asphalt Paving Co. v. Jurgens (1915) 170 Cal. 273, 149 Pac. 560, and 
Chase v. Trout, supra, n. 6. 

11 Supra, n. 6. 

"Accord, McDonnell v. Gillon (1901) 134 Cal. 329, 330, 66 Pac. 314. 

13 Supra, n. 6, at pp. 366-367. In the following cases the provisions were 
held to be substantially complied with, despite minor defects : Coleman v. 
Spring Construction Co. (1919) 28 Cal. App. Dec. 1132, 182 Pac. 473 (type 
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practically every case on the subject since Chase v. Trout, that 
decision has been cited as controlling, yet in place of its single 
test of substantial compliance with jurisdictional requirements, 
there have been laid down, more or less consciously, no less than 
six other distinct tests. One view is that the legislature has waived 
every defect which it might have omitted in the first instance. 14 
Slightly different is the view that every defect not apparent on 
the face of the resolution or assessment is waived. 15 A third 
view suggests possible benefit to the property owner as the test 
of what is waived. 16 A fourth view regards an omission as 
fatal, but would cure a defective attempt at compliance. 17 A fifth 
view adds to the requirement of substantial compliance the element 
of good faith, 18 while the last insists on strict compliance whenever 
practicable. 19 

In the principal case, the court for its test adopts the exact 
language of the statute in section 16, and declares that all objections 
not made in the manner specified are waived, provided only that 
"the resolution of intention to do the work has actually been 
published and notices of the improvement posted, as provided in 
this act." Since the court holds that the failure to declare that the 
district was benefited was waived because expressly covered by 
the above language, without discussing whether or not the defect 
was substantial, the court apparently regards the words "as pro- 
vided in this act" as referring solely to the actual publishing and 
posting of the resolution as passed, and not to the contents of that 
resolution. Literally followed, this test would waive many defects 
which are now regarded as substantial, such as a failure to name 
correctly the street involved, or a faulty description of the proposed 
work, or any other defect apparent on the face of the resolution. 

It may be that the court did not intend to reach quite so 
sweeping a result, since in the case of Beck v. Ransome-Crummey 
Company, 20 only a few months before, it had refused to grant a 
rehearing, although the appellate court there held that an omission 
in the resolution of intention to refer to a map was fatal, on the 
ground that it was a substantial defect. If all defects not objected 
to are waived, provided only "the resolution of intention .... has 

on notice % of inch instead of 1 inch) ; Gordon v. Ransome-Crummey Co. 
(1918) 27 Cal. App. Dec. 129, 174 Pac. 906 (notices posted 309 feet apart 
instead of 300 feet). 

14 Imperial Land Co. v. Imperial Irrigation Dist. (1916) 173 Cal. 660, 
663, 161 Pac. 130; Schaffer v. Smith (1915) 169 Cal. 764, 771, 147 Pac. 976; 
Stotts v. Meese (1918) 28 Cal. App. Dec. 75, 178 Pac. 727; Wilcox v. 
Engebretsen (1911) 160 Cal. 288, 293, 116 Pac. 750. 

"McGinn v. Van Ness (1919) 28 Cal. Apo. Dec. 834, 835, 181 Pac. 70; 
City Security Co. v. Harvey (1917) 176 Cal. 682, 169 Pac. 380. 

16 Schwiesau v. Mahon (1895) 110 Cal. 543, 42 Pac. 1065. 

"Beck v. Ransome-Crummey (1919) 29 Cal. App. Dec. 562, 184 Pac. 
431 ; but this very contention was made in Ramish v. Hartwell (1899) 126 
Cal. 443, 450, 58 Pac. 920, and distinctly rejected in Chase v. Trout, supra, 
n. 6, at p. 360. 

18 Gordon v. Ransome-Crummey Co., supra, n. 13. 

"Burns v. Casey (1910) 13 Cal. App. Dec. 154, 168. 109 Pac. 94. 

20 Supra, n. 17. Rehearing denied by the Supreme Court, Oct. 9, 1919. 
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actually been published .... as provided in this act," to quote the 
principal case, why was not this defect also waived? 

The test laid down in the principal case is clear and definite, 
but it is not the test of Chase v. Trout. Its practical effect is that 
the property owner in every case of a defective proceeding must 
protect himself by entering his protest, regardless of the substan- 
tiality of the defect. It extends the rule of Chase v. Trout the 
whole way, and applies it to every stage of the proceedings. It 
represents the reaction from the former overstrict definition of 
"due process" and the exaggerated regard for the rights of property. 

The effect of the rule of Chase v. Trout, on the other hand, is 
to allow a property owner, in the event of a substantial defect in 
the resolution of intention, to rely for his protection on the inherent 
invalidity of the proceedings. Which of the two is the proper test 
is not an academic question, but one that must be determined by 
practical considerations of convenience and policy. 

B. F. R. 

Partnership: Entity Theory in Procedure. — The Supreme 
Court of California has required that when an action is brought 
against a copartnership in its firm name, appearance likewise must 
be in the firm name. In the case of Artana v. San Jose Scavenger 
Co., 1 action was brought against the copartnership as such. A 
demurrer was interposed to the complaint by one Peter Devincenzi, 
not named therein, who described himself as "sued as the San Jose 
Scavenger Co., a copartnership." This demurrer purported to be 
the demurrer of Devincenzi as an individual — not of the defendant 
partnership. The court held that the demurrer was not entitled to 
consideration, stating that the "association, whether it be a copart- 
nership or other association of individuals transacting business 
under a common name, is, for the purposes of the section, a legal 
entity distinct from its members, and it is this legal entity which is 
in this action 2 the sole party defendant." 

Is not the disposition of the court to regard the code provision 
as necessarily involving the existence of a legal entity for the 
purpose of making a defense subject to question? The method 
afforded plaintiffs in actions against partnerships or associations to 
obtain jurisdiction of, and execution upon their assets, is in addition 
to the existing, or common law, method. In other words, it is 
permissive and not mandatory. 3 It provides a convenient and 
expeditious means for bringing a partnership or association into 
court. Even those text writers who urge that a partnership is an 
entity for practically all purposes concede that statutes of this 
nature have no bearing on their contention, being remedial only. 4 
But it may be generally stated that in the contemplation of law a 

1 (Dec. 4, 1919) 58 Cal. Dec. 508, 185 Pac. 850. 

2 Cal. Code Civ. Proa, § 388. 

3 Whitman v. Keith (1868) 18 Ohio St. 134. 

4 Parsons, Partnership (4th ed.), p. 4, note. 



